CIHM 
Microfiche 
Series 
(Monographs) 



ICIVIH 

Collection de 
microfiches 
(monographies) 



lull 

Canaditn ImtituM for Hhlotlcal Micrortproduetiont / Inttilut canadim da microraproductiona hiitoriquaa 






Technical and Bibliographic Notes / Notes technique et bibHographiques 



Th« Inttltut* hu ittamptad to obtain th« best original 
copy available (or filming. Faaturat of this copy which 
may b« blbllographlcally uniqua, vyhlch may altar any of 
the Images In the reproduction, or which may 
significantly change the usual method of filming are 
checked below. 



[^ 



Cdouredcovsra/ 
Couveitur* da couleur 



I I Covers danwgsd / 

I I Coven (wtorsd and/or lamlnatsd/ 

' — ' Couvntur* rettaurSe afou palNcuMa 

I I Covardtlamlaalng/Lalltradeeouvarturamanqua 

I I Colouradmapa/ Cartes g*ographlquas an couleur 

r~| Cokxirsdlnl((l.*.oth«rthanbluaofbtack)/ 

' — ' Encredacoulaiir(l.s.aulraquet)lavMounoirs) 

D 
D 
D 



Cotourad platas and/or illustrations / 
Planches tUou Illustrations en couleur 

Bound wUh other material / 
ReM avac d'autres documents 

Only edition availabte/ 
SeuieMNIondtoponlfale 



I I Tlghl binding may cause shadows or distortion 
along interior margin / La reliurs aerrie peut 
cauaer de i'ombra ou da la dMorsion le long da 
la marge IntMeura. 

I I Blank leavas added during rastoialiona may ^ipaar 
' — ' within the text. Whenever poasibis, theaa have 
been omitlad fram fftnkig / 11 ae peul que certdnaa 
pages blanches aiouteas tors d'une restauratkw 
apparaissant dans le texte, mais, lonque cela eiall 
poaaible, oss pages n'ont pas ete Hmeas. 



L'Inttltut a mteroflhn* le nMllleur axamplaire qu'il lui a 
*t* possible de se procurer. Lee datalls de cat exem- 
plalre qui aont pcut-ttre unk)uas du point de vue bibli- 
ographlque, qui peuvent modifier une image raproduKe, 
ou qui peuvent exiger une modifications dans la m«th- 
ode nonmala da fllmage sont lndk)ute cl-desaous. 

I I Cokxiredpegss/Pageede couleur 

^ Pageedemagad/Pageaandommageaa 

I I Pagee restorsd sryfor laminated / 
' — ' Pagee reataurSai sVou peiHcuMea 

r^ Pages discokiurad, stained or foxed / 
'-^ Pagee decoloiees, tachetaes ou pk)uaae 

I I Pagee detached/ Pages deiechaee 

Showthrough / Tianspsrence 



S' 



I I Quality ol print varies/ 

'— ' Quanta Inegale da rimpresskm 

I I Indudeaaupplamanlary materiel/ 
< — ' Comprenddu materiel suppMmentaire 

I I Pages wholly or partially obacurad by errata 
' — ' slips, tissues, etc., heve been refilmed to 
anaure the best possible image / Lcs pagea 
totalement ou partiellement obscurcies psr un 
leulllet d'enata, une pelure, etc., ont ate filmees 
a nouveau de faton a obtenir la mellleure 
image possibto. 

I I Opposing pages with varying colouration or 
' — ' diacoiouratlons are filmed twk:e to ensure the 
best possible Imsge / Les psges s'opposant 
ayant des colorslions vertables ou des dacol- 
oratk)ns sont filmees deux fois atin d'obtenir la 
meilleur image possible. 



D 



AddWonal comments/ 
Commentaiiss suppWmentaires: 



Thii itam li fihmd M th« rsduetion ratio chaekad btiow/ 

Ct docunnnt *st filnrf ni tau. d« rMuaion indiqu* ci-dtnous. 

'OX 14X tax 



12X 



1(X 



sx 



30X 



y/ 



28 X 



TiM eopv Mmtd h»n hm baan ra*radiM«4 liMiitM 
M MM gaiMfaallv of: 

Natloiutl Llbruy of Canada 



L'M«mpl«<ra IHm4 fut rcpreilull grtca * l« 
BlbllothiqvM national* du Canada 



Tha ImaaM appMrlng hara ara itia baat qualitv 
poaatbia eoniMartng itta eandltion and lafllblliiy 
af tha ariglnal aapy and In kaaping wWi tita 
(Umlng aantraet tpaeldaaliafla. 



Original caplaa In printad papar aovar* ara Wmad 
baglnning with tha front eovar and anding an 
iha laat paga with a printad ar ilhiatratad Impraa- 
(lon. or tha baek aovar whan approprlata. AU 
othar original eeplaa ara fllmad baglnning on tha 
firat paga with a printad or llluatratad Impraa- 
■lon, and anding an tha iaat paga with a printad 
ar llluatratad Impraaaion. 



Lat Imagaa aulvantaa ant tit raproduiiai avae la 
plu* grand aoln. eompt* lanu da la cenditlen ai 
do la naitat* da Tasamplalra fllma, at an 
aonf ormM avae laa eandltiona du aontrat da 
fMntag*. 

Loa aaamplalraa arlglnaua dont la couvanur* an 
papiar aat Imprlmaa lant filmaa an camnian«ani 
par la pramiar plat at an larmlnant lait par la 
dariMra paga qui eompena una ampraini* 
d'Impraaalon ou d'llluatration. aolt par la Mcond 
plat, talon la oat. Toua laa auiraa aaamplalraa 
orlglnaui aont fllmda an eonmantant par la 
pramiaro paga qui eomporto uno ampralnia 
d'Impraaalon au d'llluatratian at an tarmlnani par 
la darniara paga qui aomporu una talla 
amprainta. 



Tha laat raeordad (rama on aaeh mlerofleho 
(hall contain ih* lymboi ^» (moaning "CON- 
TINUED"), or iho tymbol ▼ Imoanlnii "END"), 
whiehavar appllaa. 

IMapa. plataa. charta. ate. may ba fllmad at 
dIHarant raduetlon ratio*. Thoaa too larga to bo 
ontiraiy Includad In ona aapeaura ara fllmad 
baglnning in tha uppar laft hand comor. loft to 
right and top to bottom, a* many framaa aa 
raqulrad. Tha following diagrama illuatrata tha 
mathod: 



Un daa aymboiaa sulvanta tpparaltra (ur la 
damiira imaga da ehaqua mlcreflcha. talon la 
eaa: la tymbolo — » tigniflo "A •UIVRE". lo 
aymbelo V tigniflo "PIN". 

Laa cartaa, plancha*. tablaaui. ate. pauvant iir* 
filmda i daa taux da raduetion diffaranti. 
Loraqua la doeumont oat trop grand pour itra 
raproduit an un aaul olicha, II aat filma a panir 
da I'angla tupdriaur gaueha. da gaucha a droiia. 
at da iMut an baa. an pranant la nombro 
d'lmogaa ndeataaira. Laa diagrammaa tuivanu 
illuatront la mdthoda. 



1 


2 


3 




1 


2 


3 


4 


5 


6 



«"oeof» nwuinoN iht cwun 

(AMU «d IIO tUI CtUIT N<. II 



1 



1.0 



1.1 



lit . 



iim 
I" 



la 120 



|^|u 1^ 



A 



^PLED IM/GE Ine 






CANADIAN BAR ASSOCIATION 

OTTAWA 
1^ SEPTKMBER, 1920 



SbinreiBfsi 



SOME PHASES OF 
COMPANY LAW 



THOMAS MULVEY 
K.C. 



ra 









♦ ♦ 

♦ ♦_ 



♦ ♦"■ 

♦ ♦ 



CANADIAN BAR \SSOCIATION 

OTTAWA 
l-J SEPTEMBER, l»» 



^hhvtii 



SOME PHASES OF 
COMPANY LAW 



THOMAS MULVEY 
K.C. 






.Hi 



: i.-.'i : , 



KE 1347 



•t41IS34 



80MK I'llAHES OF CANADIAN COMPANY I,AW 



When the ilM>b.on of »»i« JudtrUI CommittM at lh« l*nvy rounril 
in Th* Jnhn Ihtrt />(uv f '■>... /mny v. 'Vhartm (') came to h»n<l, it wM 
thuught by thiM> who hkil lirpn fiilliiwiiii thr >ul>jf>r* tiiat auhatantial 
■dvuirm hail hern mwie tu aulve Die (tunrullin in ciimpany Ivgi^tioa 
which hxl l>pen under (linruiuiiHi ninco the year IINW. It auon ap- 
lieanxl, hnwevrr, that thr illlHcultlm were to be Inrreaacd. The 
A|)i)ellate I)iviiii<in of thr I'riA-inre of Ontario rrfuMxl to follow tbia 
deriiilon, and a nimJar attitude wan talien by Itie Court* of loine of the 
Weatem Province*. 

Then followed the deriaion of the Judicial Commitire of the Privy 
Council in the Bonanta Crerk (loU MiHtng Company, Limittd, v. 
Tht King ('). Thin dcciaion upart all wellniettlnl view* rcKardinf 
the capacity and character of companlra created under thr Oominlon 
Companiea Act and of conipaniea un.'dr Provincial k>(i.ilation when 
created by Ixttrn Pcent. Thia wa< accentuated when aeveral 
Province* enacted Irgialation declaring that all companie* incorpo- 
rated under their rea|)ective a. hority be deemed to have the general 
capacity which the common law attache* to corporation* created by 
charter ('). No deflnition of a common law conipuny or chartered 
company waa given and no provi.ion waa made r>'r enurafting the 
peculiaritie* of a common law company upon the atai utor^ cdnpaniea 
created by theae Pruvincea. 

Then followed the licciaio-i of the Appellate DivfiHon ol ntarli 
holding in Edmardt va. Blnckmore (*) that the director-- >{ a < i.apany 
hnvc authority to carry on any buaineaa whataoever, not » i ih«t»«Kling 
the timitatio-a of the purpoae* and object* aet out in th> wkrr. 
Next the deciaion of the aame Court in Weybum Twmtite ( ,i 
va. Honiburgtr, (') that a Provincial company haa no aui •• 

carry on buaineaa outaide the incorporating Province unl<ay^ My 
authorized by a foreign juriadiotion. Undoubtedly thia vie« waa 
condemned by the Supreme Court of Canada, but it may be i.,h u 



(■) 1»15, A.C. 330. 

(<| IBia, I A.C SM. 

(■) Onurio, IDIA, S CIra. V, I. U, l. 6. 

wu, 1BI7, cap. 31. ■. 42. 
(') l«ia, 43 O.L.R. 10). 
(■) 1918, 43 0.L.R. 4SI. 
n7»-i 



Manitoba, 1)17, np. 12. Ruiutch 



•Inlr that Ibta prrrtM' i|Unliiin WM nut raWd lw<<in< thai Court and 
tl)« ifocUiun iin lh« wlijivi niay bo i)liiti>r, 

P»rha|M th* in<»t (IWiiiin>Hini itliuathin !■ ralMd by a dlrvrt 
dMlurtiitn fruni tbr drrUtiiti iif Ibr Ji'illrlal ('n«tmlttn> n( lb* THvy 
CimiM'il in the Iniumntt Cat ('), wbrre U ia hrld that (iin>t(n ram- 
pankro, Kilra Canaibi, an l<i b« roiwhlrrMi an altriw and rar'iMlv* 
iurlwllrllon miirrtlni ihrm mu with th» Fnlrral i'arllanwnl. 

Th» mult u( Ihiiw drrUiima uniliMiblcdly h Ibat no cxart opinkm 
ran hr (ivrn 1 1 ) «ilh rmipn-t In th» raparity of a Dnntinlnn romiMny 
or o( a Pnivinrial nmipany lnri>rp<iral«l liy l^ttrn I'atrnt or with 
rMpcrl to Ih* authority of the dim-torn of iiurh a company; (3) itith 
mpcrt to thr raparlly uf a Dominion roinpany In any I'mvinm «ilh 
Ih* cxrrption of (juitltrr and Allirrta; (3) with mi|M>et to th» capacity 
of a I'ruvinrial nimpany carrying on buninru outaidr ita Inrnrporating 
Province; and (4i with reapect to any forrifn company carrying on 
buainraa in Canada. 

It may be of awiitanc* to conaider briefly tlic development of 
Company l.aw in Canada. .\ complete atalement of thia growth in 
the Dcmtlnion and all the Province* ia unneceaaary, a* the queitiona 
under eonaideration aroae in Ontario or in Ontario legialalion, and our 
attention need be directed to legialation of On'ariu and the Dominion 
alone. 

The firat general legialation of the Province of Canada wai enacted 
in 1880 ('). In preparing thia legialation precedenta of theUnued 
State* were taken, not thoee of the Viiited Kingdom. No doubt 
general ler'ala*' .i had been paaaed in the United Kingdom at a ahortly 
earlier d. e, but it waa not followed, and it ia likely that almilarity of 
condition* and the paaaage of almilar legialation in the United Btatea 
about that time, induced the adoption of United .State* precedent*. 
For 'bia reaaon It 1* adviaable to trace in a few word* the development 
which had token place in the United State* down to that time. 

The common law company and it* predeceaaor in trade, the regula- 
ted company, were well known to the .\nicrican Colonial*. Many of 
the Colonic* owed their origin to charters granted to adventurer* for 
trading purpoae* in their diatricta. Theae corporation* became known 
in the struggle of the Colonials with the Home Government, and 
through the monopolies, liberties, privileges, immunities and fran- 
cMaea with which they were endowed. There appears to be little 

(') j4tl«mry (leneral for Ike Dominion v«. Attorney! Ontral for 

Alberta, et si., 1916. A.C. 688. 
(*) 13 sad 14 Vk., r, n. 



iLxibt thai Mich corporatu n* wwn nn« In favnur with tht t'uluohib. 
Thl» la luptMiHt^ by lbs raci thai n<i tmkni aiiiliority for tha 
dvalkxi ol cumpanin m found in lh« Artirli-a n( «'<iiif |i>rall<>ii or 
In lb* CiilwlltultiMi ttl ihv Cnilnl Kir Urn. 

Moroovcr. Ihr Cotitntal aawwIiIlM «r<>r« pi httnl fntni rraaling 
rorporalkHw wl h by any lni|illrai|on roultl raiiy on bun' mx beyond 
lh# limlu of Iha rr.[)«rllvi> ( 'olinilr*. Ttw authority al homo. whl«h 
-wrrmponiU to ihc nlKlmi Colonul Omri., vHiml ail lofUatlon 
which haii any fxlra-trrrllorlal offm ('). Thl> (xillcy In a iimltcd 
I ■tlii piwalla, an i» t>vi<lrnr(<>l by a rmululloii paaaml at tit* 
ulon of Iha Canadia" "triiamriii miuniini an am'i>iinent 
to the Briliidi North Amcf . it authoriilnn the ntra-i. rritoriai 
rffaet of Dominion IrsUlalii. 

The paniatrnrc of tlic HTcct of colonial fr«ni anil thv colonial 
policy of the Hoinc (iovcmmcnt i> apparent when ilw Icgialation and 
tha dacialoni of th* Courti of Ihc Htalm arc riHwidi-rml. F>r many 
yearn after the Revolution a comiNiny which pr»|><iwil to carry on 
buainew in more than one Mtate procured nimilar lecidlHiion in the 
other Matee. It wa* not until IHII that the fin>t leneral 
Companiea Act waa paned in the ritate of New York and freedom 
of Incorporalibn did not become leneral until the middle of the laat 
century (•). It waa not, in fact, until 1837 that it waa held by the 
Hupreine Court of the United 8late« that a company could carry on 
buaincM ' \ itate other th. n that of ila creation. (') 

Hide b^ de with tht.M leetrictlve provialoni, leginlation limiting 
and reatri^iing the right* of compahiee other thon thone of the State 
were adopted. Tlie firat relative to the nibject of inaurance waa 
paaMd by the Rtete of New York in IS'il. I^giiilalion of thia char- 
acter waa paaeed by ail the Htate* limiting foreign companiea, abd 
included cofflpanie* of other Htatea. It waa brought about by the 
jealouaiea of the various Stated, more particularly between the North 
and South. Thin i« referred to by Mr. Juntice Field in Paul v. Vir- 
ginia,' where he pointed out that if an argi intent adduced ihould 
prevail a State could not charter a company with purpoaea, however 
reetrieted, without at once opening the door to a flood of corporations 
from other States to engage in the same pursuit. It is pertinent to 

(') foTfijH Porponuioiu in Amrritan CimMliltilimil loir, pp. aM3: C. C. Han- 

diTiMii, llArvRfd t'nivmtly l'rf«, 1»18. 
(*) Colif ami fVmWinfi i;^ Parliamtnl, M<Moa IKO, p. U». 
C) Hmilrnnni, |> 37. 

(*) Bant of A utusia vf. Sorb, IS3T, 13 PM., SIV. 
(•) IM8-B, W«Um« km. 



quote further from the judgment in th*t cue to shew the prevailinf 
viewf reepecting companie* held at that time (') : 

"The corporation being tlie mere creation of local law, can have no 
legal existence beyond the limits of the sovereignty where created... 
Having no absolute right of recognition in other states, but depending 
for such recognition and the enforcement of its contracts upon their 
consent, it follows, as a matter of course, that such assent may be 
granted upon such terms and conditions as those states may think 
proper to impose. They may exclude the foreign corporation entirety ; 
they may restrict its business to particular localities or they may exact 
such security for the performance of its contracts with their citizens 
as in their judgment will best promote the public interest. The whole 
matter rests in their discretion." 

It should be pointed out that the law of the United States stood in 
this position at the time thi British North America Act was passed 
and this may have had some influence upon the framers of the Con- 
federation Act. 

It is pertinent here to remark that the Father of Confederation, 
who perhaps had more precise ideas upon this subject than any other, 
namely, Sir Oliver Mowat, in his administration of the Ontario 
Companies Act would not permit of an Ontario company being 
authorized to cany on business outside the Province. It was not 
until after his resignation as Attorney General that an amendment of 
the Act was made permitting the incorporation of railways carrying 
on business outside of Ontai'io ('). Moreover the Extra-Provincial 
Corporation legislation was not enacted until later. 

These historical references are made not for the purpose of Indies^ 
ting either present views or future progress in Canada, but to point 
out a narrow system which should be avoided. Further reference to 
the more recent developments in the United States will also be made. 

It is necessary now to follow the growth of the company difficulties 
which were indicated at the outset. 

The capacity of Provincial companies was raised by the question 
propounded by the Court in Canadian Pacific Ry. v. Ottawa Fire 
Inturance Co.', without any definite conclusion being arrived at. It 
was also raised in the questions propounded to the Supreme 
Court of Canada by the Governor General in Council and argued 
in what is known as the Company Case ('). A specific case raised in 

(') Paul Ti. Yiriinia, 1868, 8 WallMa 168, at p. ISI. 
(*) 1899, 62 Vic. (2) cap. 11, •. 31. 
(•) 1907. 39 S.CS,., «6. 
•l 1916 A.C. 698. 



Bonanta Creek OoU Minini Company, Limited, v. Tht Kinf (')> dis- 
posed of the subject. Although the Company Com was discussed before 
the Judicial Committee of the Privy Council, the decision in this case 
detennined the matter. There is no use criticising the decision of the 
Judicial Committee. Undoubtedly it was contrary to the well-defined 
ideas of Canadian lawyers who had given the subject great consider- 
ation, and it developed a situation which was fraught with grave dan- 
gers in the advancement of company law, either by way of legislation or 
decisions of the Courts. Companies incorporated by letters patent had 
always been considered to be statutory companies, and the decision 
that they were common law companies came with a considerable shock. 

The Provinces, no doubt, considered this decision a virtual victory, 
and in order to clinch it and to obtain what was supposed to be the 
greatest advantage for their companies, passed legislation to the effect 
that all companies provincially incorporated, whether under general 
or special Acts, should be considered to be common law companies. 
This legislation appears to have been carried through without any 
consideration of the difficulties which it would create. Common law 
companies are very well known to the profession by name. Their 
exact nature is, however, little known. The common law companies 
best known and discussed in the books and reports were municipal 
corporations and foreign-trading companies which had the monopoly 
of trading and to some extent had delegated sovereign powers. Com- 
mon law companies for manufacturing, mereantile and business 
purposes, such as the usual company incorporated in Canada, were 
quite unknown. It is fair to say that the method of conducting the 
business of common law companies was quite different from that of the 
Canadian company ('). Nevertheless without any consideration 
whatever of these differences of management and differences of nature, 
the peculiarities of common law companies were added to companies 
incorporated by statute. 

The only case dealing with the capacity of a common law company, 
which was discussed, was the SuUon Hospital case ('), and the decision 
there was that at common law it is an incident to a corporation to use 
its common seal for the purpose of binding itself to anything to which 
a natural person could bind himself, and to deal with its property as a 
natural person might deal with his own. Nothing is said about the 

(■) 1916, A.C. S66. 

(*) The ComtitulionaTid Finance of Englith, Scotti'h and Iriih Joint- 
Stock Companies to nW, p. liSO: Cambridfe University Pren, 1912. 
(')lOCokel. 



manner in which the chartered company may bind itaelf or deal with 
itf property. In fact a company cannot deal with its property in the 
manner in which a natural person may. A company can bind itaelf 
only through agents, whilo a natural person binds himself without 
any such intervention. The difficulties of compiuiy law are largely 
those which are raised by the manner in which the agents are appointed 
and the manner in which they act. In fact the by-laws, the authority 
of directors and officers, the calling and method of conducting of 
meetings of directors and shareholders, are all substantial matters for 
consideration in determining the agency by which a company is bound. 

One of the first results of this anomalous condition is shown in the 
judgment of the Appellate Division of the Supreme Court of Ontario 
in Edwardi v. Blackmore ('). There it was held that the directors, 
without reference to the shareholders, could carry on any business 
whatsoever, whether set out in the charter or not. This conclusion 
would be subversive to the conduct of business by means of companies. 
An investor would have no means whatever of knowing the destination 
of his capital or the manner in which it was to be used. He would be 
entirely in the hands of the directors. This was not so in the common 
law company of which we know. It was the body of members in general 
meeting who controlled the affairs of the company. Many of these 
companies had no joint capital, the capital in each case being sub- 
scribed for particular ventures, and in many cases there was not even 
the joint venture of all the members. It may be fairly said that if 
the principle as laid down in Edwards v. Blackmore — and undoubtedly 
this decision is binding on all the Courts of Ontario — the development 
of business by means of incorporated companies woidd be at an end; 
and when it is pointed out that the incorporated company is the 
greatest instrument of modem commerce, the position of the Canadian 
merehant or itvestor may be readily deduced. 

The decision of the Appellate Division of the Supreme Court of 
Ontario in Weybum TownaiU Co., Limited, v. Honeburger ('), appears 
to revert to the early American view of the limitation of company 
activities. No comment or statement in either the argument or 
judgments in the Company Case or the Bonanza Creek Gold Mining Case 
can be shewn to support this conclusion. A phrase in the Inturance 
Cote has been suggested as supporting this view. Viscount Haldane 
('): "But if a company (insurance company) seeks only provincial 

(') 1918, 42 O.L.R. 105. 
?) 1918, 43 O.L.R. 461. 
(«) 1916, A.C. p. .597. 



rights and powers, and is content to trust for the extension of these in 
other Provinces to the Governments of these Provinces, it can at 
least derive capacity to accept such rights and powers in other Pro- 
vinces from the province of its incorporation as has been explained in 
the case of the Bonansa Company." 

It is questionable whether such a far-reaching conclusion as that of 
the Court in the Weybum Townnte Cate should depend on so meagre a 
statement. Moreover the Committee was considering an insurance 
company which is subject to peculiar limitation in all the Provinces. 
Undoubtedly the limited view was held by the trial Judge and it 
was affirmed by the Appellate Division. The judgment, however, 
of the Appellate Division was given on other grounds,and on an appeal 
therefrom to the Supreme Court of Canada the judgment of the 
Appellate Division was affirmed. The Judges, however, differed 
from the views of the trial Judge and of the Appellate Division upon 
this legal question, and it appears that there was no argument upon it, 
the decision of the Supreme Court going entirely in supporting the 
determination of facts held by the Appellate Division. For this 
reason it is open to be argued that the views of the Judges of the 
Supreme Court were entirely obiter and the question is open still for 
argument. 

It is unnecessary to study the extra-provincial legislation of all the 
Provinces; that of Ontario initiated the present condition. The 
legislation of Manitoba on the subject serves as a type. The first 
legislation there was passed in 1 877, and had for its object the invita- 
tion of financial companies to do business in that Province. The 
provisions were extended to other companies, and subsequently 
dealing in land was restricted. It was not until 1909 that the right of 
audience before the Courts was restricted. 

The Ontario legislation was first passed in the year 1900, 63 Vic, 
Ch. 24. This legislation has been followed in all of the Provinces. 
Its competency was first called in question in the questions propounded 
by the Court in Canadian Pacific Ry. v. Ottawa Fire Insurance Co. (') 
The judgment of the Court in this case added very little to the dis- 
cussion. The subject was again raised in the questions propounded 
by the Governor General in Council and referred to the Supreme 
Court of Canada by Order-in-Council dated the 10th of May, 1910. 
These questions were discussed by the Supreme Court and an appeal 
was made to the Judicial Committee, but in the meantime the decision 

(') 1907, 39 S.C.R., 405. 
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of Um Committee in the John Dttrt PUnc Company v. Wharton ('), 
wti luppoKd to have decided the quertion. 

The opinioM of the Judgei of the Supreme Court in the Company 
Can were before the Judicial Committee of the Privy Council, and 
their Lordahipa refuwd to consider the abstract queition which wa< 
raiie^. Their Loiddiipa refused to deSne a priori the full extent to 
which Dominion companies may be restrained in '.he exercise of their 
powers by the operation of enactments properly framed under the 
provisions of section 92 of the British North America Act. Their 
Lordihipt held that it was not within the powers of the Provincial 
Legislature to enact in their then form the provisions of the British 
Columbia Companies Act respecting the Ucensing of Dominion 
companies. They, in substance, held that the British Columbia Act 
was ultra viret in no far as it related to Dominion companies. 

The subject was next before the Courts in Currie v. Morris iuAo- 
graphing Co., Limited. The Chief Justice of Ontario, in his judgment, 
refused to be bound by the decision of the Judicial Committee of the 
Privy Council. The grounds for not following this decision may be 
put in this way. The Judicial Committee did not hold that it was 
beyond the competency of the local Legislature under any circum- 
stances to limit Dominion companies. It was held that the legisUtion 
in its then form did not accomplish this purpose. The Chief Justice 
of Ontario held that the Ontario legulation was not in the same form 
as that of the Province of British Columbia, and for that reason the 
decision of the Privy CouncU was not appUcable. It may be said 
that an analysU of the form of the legislation in both cases was not 
referred to or dealt with. His Lordship also referred to the general 
t<qjic of the distribution of legislative authority respecting companies, 
which it is proposed to consider in greater detail, and also to the 
question of mortmain. The method of the Appellate Division of the 
Supreme Court of Ontario would rende.- it necessary to litigate to the 
Privy Council the provisions of the ExtrarProvincial Corporations 
Act of each of the Provinces. It is a pity that the precise wording of 
the British Columbia and Ontario Acts was not compared so that it 
could be seen to what extent they dififered. In this way the Ontario 
legislation escaped the result of the decision in the John Deere Plow 
Company Caee. 

ITie subject U now pending before the Judicial Committee of the 
Privy Cou ncil in an appeal from Currie v. Harrie Lithographing 

(') 19I«, A.C. 330. 
01918, 41 O.L.R.,47S 
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Company, Limikd; Harmt' v. MaaUmaU ('), utd Daviimm v. Gnat 
IfertSmMbrjf Co. (•). If »l;«rthedecUioninthei«o»««itho CanadiM 
court* still follow the method applied by the Chief Juitice of Ontario, it 
ii likely that no further auiatance will be given in solving thii diffi- 
culty. 

There are two grounds upon which the Provinces contend for the 
control of companies: first, and perhi^M the most important, is the 
revenue derived; second, and one upon which great strasi is laid, is 
the right of the Province in mortmain. With respect to revenue 
there can be no question where it is in the form of taxation. With 
respect to the question of mortmain, the whole subject has been 
misconstrued and the positions of the Provinces and the Dominion 
in this respect are not adequately understood. Some of the Provinces, 
notably Ontario, as indicated in the Chief Justice's judgment in 
Currie v. Harrii Lilhographing Co., LimiUd, maintain their attitude 
with respect to Dominion companies mainly on their asserted right in 
mortmain, and the Chief Justice quotes decisions to support this 
contention. It should be pointed out that there are no decisions 
which substantiate this claim. There are a number of dicta in 
decisions of the Judicial Committee of the Privy Council which might 
support this view, but these utterances cannot, by any means, be 
considered to be decisions of the Committee. The decisions in quest- 
ion are: CitiKtu Inturana Company v. Partont (•); The Colonial 
Building and Invtttment A»$ociation v. The Attorney General of Quebec 
('); Chaudiere Gold Mining Company v. DeebaraU (•); and The John 
Deere Plow Company v. Wharton (•). In none of these cases was the 
question of mortmain up for consideration. It should also be pointed 
out that the decision in Chaudiere Gold Mining Company v. DeebaraU 
was nullified by a legislation of the Province of Quebec before the 
decision of the Privy Council was given ('). Provincial, Dominion, 
United States, Imperial, and ot! companies are not required to 
obtain a license in mortmain in tl ovince of Quebec. 

In considering the question of moi imain, if weight is to be given to 
the dicta above referred to it should be investigated whether pro- 
vi ncial leg islation is in fact within the description of "mortmain 

(■) 1S17, 33 D.L.R., 36S. 

(•) 1917, 3S D.L.H. 528. 

(•) 1881, 7 A.C. 96. 

(*) 1883, » A.C. 157. 

C) 1873, S P.C, 277. 

(*) 1915 A.C, 330. 

C) 1872, 34 Vic, up. 28, ■. 2. 
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l^Ution." Th« priiMry purpow of this lagidttion ii to prawne 
th« righu of the lord of the manor. In th« Wwtem Provlnee.. 
except firiiKh Columbia, the Dominion ii the lord of the manor and 
provincial legialation cannot be deemed to be truly within the dewrip. 
tfon. It m in fact restrictive leginlation, and it U open to argue that 
the general license to hold land* contained in the Dominion companiet 
Act may overrule this restriction. With rnqject to the other Province, 
it m»y be fairly .aid that all, except Ontario and British Columbia 
have no mortmain legislation, as such, limiting Dominion companies. 
Senous lunitations are imposed on the Extra-Provincial Cimpanie. 
tegisUtion by a precise deduction from th decision of the Judicial 
Committee of the Privy Council in the Ituurana C<ue (') The 
second question propounded for consideration in that case is as fol- 
lows: — 

(2) "Does s. 4 of the Insurance Act, 1910, operate to prohibit an 
nsurance company incorporated by a foreign state from carrying on 
the business of insurance within Canada, if nich company does not 
hold a license from the Minister under the said Act, and if such 
carrymg on of the business is confinetl to a single Province'" 

The decision therein is a. follows :-'The second question is, in 
substance, whether the Dominion Parliament ha. jurisdiction to 
nqnm a foreign company to take out a license from the Dominion 
Minister, even in a caae where the company desires to carrj- on its 
busmess only within the limits of a single Province. To this question 
their Lordships' reply is that in such a case it would be within the 
power of the ParUament of Canada, by properly framed legislation 
to unpose such a restriction. It appears to them that such a power is 
given by the head in s. 91. which refers to the regulation of trade and 
commerce and to aliens. This question also is therefore answered in 
the affirmative." 

No doubt the question under consideration referred to insurance 
companies only, but the reasons for the decision apply equally to 
companies of all classes. "juaiiy ro 

The power given the Dominion Parliament in this respect is held to 
be given under the enumerated clauses of section 91 of the British 
North America Act, and Dominion legislation upon the subject of 
foreit , companies wo\ild oust Provincial legislation on the same sub- 
iT*" . ^f ,"«'"' '° •'oW 'an<l8 in Canada is conferred on aUens not by 
Provmcial legislation but by Federal. A curious situation is brought 
^out^this conclusion. With properly drawn Dominion Ucensing 

(') 1S1«, A.C. <8g. 
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NtUUtlon, th« ntn-provincial hvinUtion of the Provlnre. could be 
•« ««ide and pemoni dMirini to proracd with company aetivitin 
without eontrot of the Province* could incorporate in Delaware and 
obtain a Domliiion licenw, and hold land) notwlthitanding the 
Provincial mortmain legialation. 

The modem joint utoclc company la the treat imttrumeot of modem 
buiinew. If the tendency of the put few yean i« continued, it may 
be fairly uld that modem buaincM ia carried on exclualvely by joint 
•tock conipanie*. Any doubt east upon the effect or operation of 
company lefiiUtion muat hamper buaineae. At the prewmt time 
mort than any other during the hietory of Canada, the greater free- 
dom of bualncM method ia neceaaary. When a Uwyer cannot adviae 
ha client with reapect to the capacity of a propowsd company or with 
reepect to the limitations under which it may be placed, buaineaa 
development muat be hampered. The difRcultiea above indicated 
should be aolved. The aolution may be aaiiated by the members of 
the Canadian Bar Association, and the pressure which the memb. .« 
of the bar throughout Canada may bring to bear upon the Dominion 
ParUament and the Provincial Legislatures. This wUl be assisted by a 
more exhaustive study of the various questions ..f company law 
presented to the Courts. The time for quibbUng ia past. The 
worlting out of logical concluaions of theoretical principles which were 
sufficient for put times will not avail us at present. Company law ia 
for the buaineaa community and the advancement of trade. Com- 
pany law should not be for the aophist or the quibbler. The queation 
of the method of adving these difficulties remains. 

The Chief Juatice of Ontari in his judgment in CurrU v. Harrit 
Lilhographint Co., Limited (') .;»-r considering the authorities and 
the interpretation of the Statutes upon the subject, refers to the 
poUtical considerations which induced him to decide as he did. There 
can be no doubt that poUtical considerations should be dealt with in 
dispoaing of the question. When a Statute is capable of more than 
one mterpretation, it seems on the ground of expediency and also in 
the best interests of the community that, where no principle is infringed, 
that construction which wUl most greatly promote trade and commerce 
should be adhered to. The Chief Justice refers to the subject as 
follows : — 

"It is, I think, to be regretted that at the outset it was not deter- 
mmed that the authority of the Parliament of Canada to incorporate 
companies was limited to creating them and endowing them with 
(■) iai7, 41 O.L.B., 47S, at p. *». 
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wipMtty to «MKiM luoh powm u it might be d««»i)d proper t)i.t 
th^ .hould powv, but Invlnc t« „ch Proving ih« power of d*t«^ 
^tof bow f,r, If tt ,11. tbow powm ihould b« nurciwd within iu 

"8uch » eoMtruetion would, of courw, have left to the Pwliunent 
of C«.«l. .uthority to legUble for the li.corpor.llon of compwUe. 
with other thui provincUl objeeti, u«lnii the word. ' incorporation of 
compwiiee in the wnne which I have Ju«t mentioned, but 'eavlnR it 
to the province to endow the compMy with nuch power* ■■ l» ihould 
deem pr 'wr that it ihould poHew." 

There can be no doubt that for the purpoie of determ'ning the 
•tatue and the Mope of a company thii method of dUtributing legii. 
tot ve junwUction In the incorporation of eompaniei would have been 
quite limple. It i. doubtful, however, whether it would have been 
fa the beet intf -eit. of the Dominion at uUKe. Under nich a method, 
while a company might be facorporated by the Dominion, it would 
Have no capacity to do builneis or cany on iti activitiei without the 
conient and approval of the Province.. Thi. would leave the opera- 
tion of the company in the control not of ite creator, the Dominion, 
but m the control of the Provinces. It U Ilk Jy to follow theiefon 
that the control would be exerclMd in the inteieiU of vhe Province., 
and not in the interest! of the Dominion at large. 

We have copied many things from the United States: many thing., 
1 fact, which would have been to our advantage not to have copied. 
Moreover there an many developments ui the past history of that 
country which are worthy of careful itudy. We are now in a similar 
•Uto of commercial development which wa. found in the United 
SUtes during the early decades foUowing the CivU War. The develop- 
ment of trusU and combinations which can be traced In the 
United State, forty or fifty year, ago are now apparent in Canada. 
A study of the cause, which led to the trusts of the United States 
and the methods devised to counteract them should be fruitful in 
Canada at prewnt In the United States the States have even 
peater control over the incorporation of companies and the Federal 
Government lem than prevails in Canada. Adopting the niggestion 
of the Chief Justice would vary the cSreumstances very Utile except 
that the creation <rf the company carrying on Dominion-wide business 
would be m the hands of the Federal authorities although there would 
be no authonty whatever over its future actions. In the United 
States during the past thirty year* nr more thra^ has been a growing 
and pernstent agitation for the incorporation and control of com- 
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pMii« Mrrylni on intmUt* IreJe by tht Congm* ol th* Uni*Ml 
BUUw. It hwbwinpoliitwJ out that tb« control oltniiiUli«.noibw« 
•dM|Mt« becwiM of their cnatlon by the Htatn uid that It in in fact 
only th« kuthorily which crratn which c»n effectively control. Thta 
•gitation in the United Htate. 'loveloped m far u the introduction of • 
BUI in CongreM for thin purpoee in the yew 1910 ('). It wm not 
however, enacted. We we further evidence* quite reerntly in m 
■mendment of the Act of CongreM reopeotini th« Fi.<er»l Reeerve 
Board. In the fimt inilance authority wan given the Federal Reeerve 
Board to control »tate.«reated corporationii to carry on foreign banking, 
and after a .hort experience there wa« a further amendment providing 
for the cmation of Federal corporatiou for thia purpoae (•). With 
thb example in the United Htatee it appean to be worthy of con- . 
■ideration whether all oompaniee carrying on Dominion-wide butinea 
•houid not be incorporated and reguUt^l by Dominion legieUtion. 

Thie lub; j«t wai exhaustively inveitigated by the Indiiitrial Com- 
mli»lon appointed under an Act of Congnea in 1896. The report 
wat iMued in 1902 Thta report (vol. 19, page 643) propoMKl thrae 
plane of legtalati.m for Federal iiupjrvtaion which may contro! the 
combination! doing an intenUte buiinea a« follows: the fint that 
Congreai might relegate to 8tatee iu power of control over intentate 
conjnerce; the wcond, that Congrew would enact a Ff iral incor- 
poratiou law under which all corporaUoni doing intenUte bueineM 
muit be organiied; the third involved modificatioM of the praaent 
law, which by regulative meaeuree would give Congieee control over 
eorporatioui engaged in commerce between the Statei and with 
foreign nations. 

The firet pUn wae net aaide, it being conaideied inadvtaable to 
adjpt it, ca great confusion in legislation would result. 

The second plan was recommended, with certain criticism and 
reeep'ations arising from the constitutional difficulties. These 
difficulties ante, primarily, from the fact that all companies in the 
United SUtes are State incorporated, and it would create a revolution 
in business and legal methods .j immediately require all of them to 
apply for Federal incorporation. This difficulty is very sllgljt in 
Canada. It may fairly be said (hat all the large corporations in 
Canada are incorporated under Bimiftion law. Undoubtedly some 
of them are carrying on business under Provincial legislation, but the 
mmber is negligible. The constitutional difficulties in (he United 

(') SraaU BiU 6186, «tit eonfRM, 2ml iMrion. 

C) esth CoBinM, lit 8tMoo, Rtpgrt 408, 8euu BUI Mn. 



»Wm do not ariM tn Cuwfa. Ttwr* !■ no nprnn >uttwr«ly uiidw 
tiw eomtltutlon of h* Unllfd HuIm for th« tnoorporallon of «am. 
pMit*. If thM* b nueh authority It la by impliralloa, and th* mibiMt 
b ■lUI umlnr dsbatr. Thin ii nut th* raw In Canada. a> II ha* bam 
hald by tho Judlrlal Committee of the Privy Council that the Domin- 
ion haa authority to neiMimrate «ain|ianl«* rarrying on bualnan 
throughout the Dominion. 

The third plan aua «ted meaaurei of publicity of eorporat* alTaln 
which are hufely embodied In the Dominion a« well aa In Provincial 
legUlatlon. An extract from th* opinion of Mr. K I Stimaon, 
Adviaory CounacI to th* InduatrUI Commlaaion, .. worthy of 
reproduction (The numbering of th* plana raferrwl to In thla 
opinio ia lul that above indkaled). 

"Leaving that lecond plan, we now com* to the third. That 1* 
th* on* I propoae to take up firit. Thl* U an equally novel propo- 
aitloo, which, I think, originated before thia Commlaaion; thai in 
order to meet the evil, real or imaginary, of tho** truata oi com- 
binatlon*, that la, of thnae great corporatfona now created by Ih* 
SUlea, the Federal Qovetnment, under the intentatc power of the 
Conatitution, ahould take under Ita control all eorporatlona which 
were organiied for the purpoae of engaging in intemtatc-conuneree 
bualnetw or aid in fact doing auch bualnea*. I am going to take up 
that, which I call the ayatem of national contro' or Federal control. 
Firal, for thU reaaon, that it la diatinctly the moat radical and 
revolutionary of the three courwa, and alao by far the moat effoct- 
ive. In other worda, if it be conatitutional, and if Congreaa ahould 
deem it alao expedient and wiae, auch an act of Congreaa would be a 
far more draatic and complete remedy, obvioualy, than the other 
two. Therefora, if the Conuniwion were, at the end of ita debate 
on thia aubjeot, aatiafied both aa \i the conatitutional power and 
the expediency of auch a recommendation, it would in a aenae 
diapoae of the other two, which are both halfway meaaure*. There- 
fore it aeema to me wiae to take up thia plan firat." 
Mr. Stimaon, in proceeding with the subject, adviaed that auch a 
ineaaure waa conatitutional, and he recommended Federal incorpora- 
tion. Thia view waa aupportf.^t by the Commlaaion, attention being 
drawn to the difficultiea which auch a meaaure would create. Theae 
diffoulUe* are negligible in Canada, but may be aubatantial in the 
t/nited Stete*, when the conatitution ia conaidered. In future time 
they may not be negligible in Canada. The preaent appean to be the 
time for action toward* reaching a deciaion. 
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In drtUnt with ihi. MibjMt. ih, righu d th* ProvlnoM. ondw Uw 
AritUi North Amcrira A«l, riimi h» duly MrrfiiviM. It !■ bfniuM 
Um* richU uid sko thaw oT th« DominliMi mn nul clmr or wtlU 
d**n»d that • imthori of mimpruiniM) ihouKi b» •unnUd. Th« right 
oT Ih* ProvlneM lo mtt* ponipaniM with ^wlix-W obiwwi nhould 
not b< cMTOMh^ upon, and it U in no way iiuar>l«tl (hat aueh an 
•ncronchmcnl ihinild b« diaruMcd. 

B»)ond Ihi. rlRht which U ronfiTml by the BritUh North Arnvriea 
Aet, wiil^h aj (uph thimld br Invlolablf, It it rlmr that Iha main 
motive undnlyinf th* pootmt ol the Prnvlncn upon thU ruMtion 
b that of revenue. The rixht ..f legiilallon In mortmain In undoubt- 
edly br»u«ht fcHward on all orraMonii, but there U no doubt ihat it la 
brought forward very largely for the purfMMe of bultteMing Ih* 
•ituatlon of the Province* for the oblalninr: of revenue. 

The (ubiert wai dlaeuiuwd before the Banking and Commerce 
Committee of the Nenale when the CompanieK Amendment Act of 
1917 w:ui conaidered, and It wan Kuggeeted that all the levenue, or th* 
bulk thereof, derived by the Dominion from the ii.-orporation of 
companie* ihould bt handed over to the reapeetive ProvUiio of the 
head officeii of the vaiioua companie*. It wa* even auggeited that a 
claune ehould be inwrted in the Bill making a itatutory offer to thi* 
effect to the Provincea. However, aa t' Matter waa one of revenue, 
It could not be dealt with In a Bill ori^naling in the 8enat.>, and no 
further atepa were taken. If the main contention of the Province! la 
with retpect to revenue, and if perhapa a greater revenue than that at 
.weaent received could be handed back to them, a aolution of the 
whole difficulty might be arranged. 

Another objection raiaed to thia arrangement— which i« trivial when 
•nalyied— la that it would be inconvenient to the people of the varioua 
Provincea, perhapa very dialant from Ottawa, to apply to OtUwa 
for incorporation. There ia nr reaaon why a branch of the Depart- 
ment of the Secrotary of .State ahould not be eatabliahcd wherever 
It may be found to be convenient, ao that no difficulty nocd be encount- 
ered in thia way. 

It ia aubmitted for the conaideration of the Canadian Bar Aaaocia- 
tion that thia or aome aimilar method of aolution of the difficulty 
ahould be aubmitted to the Dominion and the Province*. The 
.* ' -n is atrong in all the Province* of Canada. The Attorney* 

C .. of the ProvincM ars, in fact, oflieeiJ of the AsHjcJstion, and 
a cxuference may be arranged for the purpoee of diacuaaing the aug- 
geation, or any other proposed method of alleviating the present 



It !• OM of Um piitpom of Um Aiiotto l t o i i to ubIU (or 
thi uHWwltwi M CMMdiM Um. ThMt k mtittty any kiw in whkh 
tiMM ki gnstar dhrwrity mm! •ban pmtm bMwfll wotUd 
hoa unUfeatiuD. Tbt iMthod a( lamrpanliM Iqr UtUM 
drigiiwUd In tiM ProvbiM a( CMMrfa, aad It hM iprMMi to tht Pio- 
vtoMi o( QiMbw, Nova Keotla. Ntw Branavlpk and Manttoba. 
TIm PlovtaM of BritMi Columbia oo lU ancUon ailnptMl ttM EnaUah 
nathod of laikitmUoa by Manoramluin ol AMorlatlMi. Tha North 
Waal Tarritoriia alto adoptad thb nwlhud »bkk waa mtfaMquantly 
nhamad anH ehaiifa contlnuad by tha Provlneca of Albarta and 
Haakatehawau. Tha Provineao of Prtaca Edward laland and No\a 
Scotia hava lataiy adoptad that procedura. Thaaa mathoda ara 
—antlally diffaraor In prineipla, and thtaa diffaramaa and tbair 
coneluaiona prrvade tha dataili of eompniiy organiiatloo. Whiah 
nathod ahould pravail k tba mibicet (or dlMuarioo. Each haa lu 
advaataiM, and parhapa lu dlMKivantafM, but It appaan to be in tha 
Intanat of avary ona eonoamad that a uniform p<athod ibould ba 
adoptad, and In tha and vary Uttia Inaor lianoa would (allow tha 
adoption ol dtbar mctlwd. 

THOMAS MULVKY. 
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